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Before the 
FEDERAL CO 31 hl U N 1 C AT1 ON S COMhllSSlON 

Washington, D.C. 20554 

In the Matter of ) 

Implementation of the Cable Television Consumer ) 
Protection and Competition Act of 1992 

Dcvclopment of Competition and Diversity 

Section 628(c)(5) of the Communications Act: 

Sunset of Exclusive Contract Prohibition 

MB Docket No. 07-29 
i n  Video Programming Distribution: 1 

1 
) 

COhWlENTS OF AT&T INC. 

ATgLT lnc. (“ATgLT’) respectfully submits these comments in responr to th 

Comniission’s Notice of Proposed Rulemaking released February 20, 2007, in the above- 

captioned proceeding.’ 

Inlrodurtion and Summary 

Thc principal question raised by the Commission’s Notice is the one posed by Section 

6?S(c)(5) of the Communications Act: whetlier the limitation Congress imposed on exclusive 

contracts bet\vcen cable operators and  their affiliated programmers “continues to be necessary to 

preserve and pi-otcct conipctition and di\.ersity in the distribution of video programming.”’ In 

2002, the Commission concluded that the Section 628(c)(2)(D) limit on exclusivity - a 

Notice of Proposed Rulemaking, Dei~eloipnienf of Coiiipetition and Diversity in Video I 

P1.ogruiiiiiiii7g Disti-ihurion: Sei.lior7 628(c)(5) o f lhe  Coiiiiiiiriiiccrfions Act: Sunset of Exclusive 
C017f1.ucf PI.~Jhihili~ii?, MB Docket No. 07-29, FCC 07-7 (!-el. Feb. 20, 2007) (“NPRM”). 

47 U.S.C. § 548(c)(5). 2 



straightforward limitation that imposes a duty to negotiate - rcniained necessary to prevent cable 

opemtors fi-orn \vithho\ding affiliated programming for anbcompebbve reasons, 3 

That i s  all the more truc today. Cable incumbents continue to control some of the most 

widely distributed programming channcls, as we show below ~ including TBS, CNN, Discovery, 

TLC, TNT, HBO, and regional sports network programming that can be the key to a successful 

market penetration stratcgy. And ensuring that such programming remains competitively 

available is now of critical public policy significance. Today, five years after the Commission 

first looked at this question, the marketplace is on the vel-ge of the type of dramatic competitive 

and tcchnological developments that Congress had in mind when it first adopted the limit on 

cxclusivity i n  1992. With access to “must have” programming, DBS has continued to develop 

over the years. But a ncw chapter is beginning: telcos are now investing billions of dollars to 

build advanced bi-oadband networks capable of providing consumel-s with facilities-based video 

programming scrvices. These telco new entrants stand ready to offer direct, wireline-based 

competition to the incumbent cable MSOs, creating not only the price and service diversity 

Congress envisioned, but also ~ a companion goal of Section 628 - a long-awaited “development 

of [new video] communications techn~logies.”~ 

These telco ncw entrants thus stand in the shoes of the DBS industry nearly two decades 

ago, when Congress first considcred and adopted the exclusivity prohibition. In order to offer 

coiisunici-s a viable video option, new telco entrants like ATBiT nced continued access to “must 

SLY, Report and Order, Irii~~Ic.rn~~ritaiior~ of /he Crrhle Telciision Consumer Protection und 3 

ClNiy/i/iU17 Act (f1992, 17 FCC Rcd 12124 (2002) (“2002 Order”). 

47 U.S.C. 5 548(a) (“The purpose ofthis section is to . . . increase[] competition and 
diversity in  the multichaimel video programming market . . . and to spur the development of 
communications technologies.”) 

4 
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have" pr-ograniming ~ the i'ery progi-amming that still is controlled, in many cases, by vertically 

integrated cable operators. Nothing has changed in this regird since 2002 or 1992. TO the 

contrary, tlic cable incumbents continue to have po\verful incentives to withhold such 

pi-ogramming to impede the inti-oduction of 3 significant new generation of video distribution 

technology and competition. 

Indeed, thcy have even mol-e of an incentive to do so now than in those earlier years 

when tlicy faced competition only fiom DBS providers. The Commission has found, the cable 

incumbents recognize, and early experience alrcady has shown that tclco video entry provides far 

mol-e price discipline to cable than does DBS. Morcover, that competition is not limited solely to 

\.ideo offerings, but cxtcnds to broadband Internet access services and packages of other 

services, such as voice, that includc video and/or bi-oadband Internet access offerings.' Given 

this competitive thrcat, cable MSOs haw fought the initial dcploynicnt of telco video facilities 

and services using a variety oftactics: opposing the streamlining of franchising rules before 

Congress, the Commission, state Ic;~islatures, and thc courts; sceking to enjoin deployment of 

ncw fiber facilities; threatening fr;inchising authoi-itics with litigation for permitting new entry; 

and pushing for application of Ie\,cl playing field requircmcnts to new entrants (which the 

Commission recently found unreasonable) even as they seek to avoid any regulation of their 

For example, AT&T's Project Lightspeed contemplates a full suite of IP-enabled services 5 

that includes access to the Internct and stored files such as email, voicemail, or directory 
information, reniotc programming from \vi~-clcss devices, and the aggregation of content and 
screening of calls. It  pi-omiscs to cnable subscribei-s to rcquest additional content of particular 
intcrcst to them, use enhanced "~icture-in-picture" and "mosaic" features for simultaneous 
viewing of multiplc vidco streams, and intei-act with triggers in  those streams to enable them to 
vote i n  news polls and receive collatcd voting data in real time. See, eg., Letter from James C. 
Smith, SBC,, to hlarleiie 13. Doilch, Secretary, FCC, WC Docket No. 04-36, at Att., p. 20 (filed 
Sept. 14,2005). 



voice and data offerings.6 Morco\cr, as M it11 their DBS competitors, they have withheld from 

t e k o  new entrants terrestri.d\\y-dc\i~ered prograiniiing that falls outside \\le CommisSion’s 

cui-i-cnt rulcs. In other words, thcIc is aniple evidcnce that cable incumbents have a substantial 

incentive to withhold critical proginmming fi-om new telco entrants, and that they would exploit 

any relaxation or elimination of Scction 628’s limit on exclusive contracts to do  precisely that in 

order to squelch competition i n  the video u r d  broadband markets. As Comcast’s Chairman and 

CEO has pointedly observed, “[Dlon’t underestimate the first mover advantage. . . . I think 

people are going to look back and say cable was able to run the table before there was any 

pusliback [from phone companies].”’ 

I t  is therefore critical that the Commission maintain its limitation on the use of exclusive 

contracts as AT&T and othei-s gcar up to enter the market. NCTA has recently conceded that 

overbuilders and the wireline new entrants together have no more than 1.9% of all MVPD 

subscribers,’ and the second la]-ycst cable h4SO has recently sought to assure the investment 

corninunity that “[over]builders only covcr 3% of our footprint.”’ Although AT&T intends to 

See, c g . ,  Report and Order; and Further Notice of Proposcd Rulemaking, In7plmzentulion 
o/Sec/ioi7 621 (u)(l) o f / / ie  Cuble Co/71/11ii/7ic~utior7s Policy Act of1984 as urnended l y  /he Cuhle 
Tdeiision Consiirwv Ploter.tion uf7d Compe/itior7 Act i f 1  YY2, M B  Docket No. OS-3 1 1, FCC 06- 
I80 117 24, 34, 47-48 (rel. Mar. 5 ,  2007) (“Franchise Refoi-m Order”); AT&T Reply Comments, 
filed i n  MB Docket No. 05-31 1, Mar. 28, 2006, Appendix C, at 10-12, 20-31 (documenting 
instances of anticompetitive behavior by cable incunibcnts toward new entrants) (“AT&T 
Franchise Reform Reply Comments”). 

6 

David B. Wilkerson, Con7cust Nixes Cush-o/7lj. Compe~i.su/ion for  TV Retvurzsnzission 7 

Rights, Dow Jones Business News, March 6, 2007. 

R NCTA Comments, filed i n  MB Dockct No. 06-1 89, Nov. 29, 2006, at 9. 

Seeking Alpha, Tir77e 14furur.,7er- Q4 2006 Euniings Cull Trunsc/-il,t, Jan. 3 1, 2007, uvuiluble 
ut littp:/~1~iedia.seekingal~~lia,coiii~a1-ticlc/~~689 (remarks of PI-esident and COO of Time Warner 
lnc.); sc’e trlso Charter at  Bcar Stearns 20th Annual Media Confcrence (Transcript), Mar. 7, 2007 
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reach ovcr 19 million liouscliolds ~ i t h  its initial U-Verse‘”’ fiber-based video service by the end 

of“008,’” i t  1321s just begun to peneti-ate the market, ha\.ing so far signed up 10,000 video 

subscribcrs nalionwide. 

this current subscriber base are niininial. If access to critical programming is eliminated now, 

this nascent competition from AT&T and other wireline platforms could be severely thwarted - 

thcrcby denying consumers the bcnefits of pi-oniising neu. video technologies and the effective 

hcad-to-head competition that a \vireline platform can offer. I n  short, Section 628’s limitation 

continues to offer critical public interest benefits: it will hclp thwart the very real threat that 

cnblc incumbcnts will abuse their hold on critical video pi-ograniniing in order to thwart new 

competition in  vidco, broadband Internet access and related markets. Thus, as it did in 2002, the 

Coniniission should retain the Section 628(c)(?)(D) exclusivity limitation for another five 

years. 

I 1  Thc short-lei-m costs to cable incumbents of foregoing revenues from 

12 

(Charter noting that  Verizon’s FiOS product is passing only “approximately 1% of our total 
homes passed.”). 

l o  

2007, ui~uilrrhlc ul http:llwww.att.coniigenlpress- 
roo1n?pid=4800&cdvn=news&1iewsarticleid=2346 1. 

Prcss Release, “AT&T U-xi-se TV to Jnclude ION Media Networks Content,” Mar. 5, 

AT& TSuys U-7’cr.w Sules L$ “Druniuricully, ” Tolul 10,000, Reuters, Mar. 28, 2007, II 

cnwiluhle u /  littp:llw~~~.1-eutc1-s.com:artjclelintel-1ietNe~i~siidUSN2826839220070328. 

Section 628(c)(?)(D) is not even a complete ban on exclusive contracts. Cable 
comlmiies may enter into such contracts if the Commission finds them to be in the public 
interest, taking into account the effect on competition on the one hand, and the incumbent’s need 
to attract capital invcstmcnt to produce and distribute the programming on the other. 47 U.S.C. 5 
548(c)(4). See N ~ . S ( J  A~Pl?M 11 3 & nn. 18-1 9; 2002 Oi-der a t  12 135-36 7 25. Under this provision, 
the Commission has granted petitions for cxclusi\4y for new or recently-started networks. 
Memorandum Opinion and 01-der, Neil. Giglund Cuble A h s ,  9 FCC Rcd 323 1, 3232, 3236 71 1, 
4, 33 ( I  994) (“fledgling service”); h4emoranduni Opinioii and Order, Newschannel, 10 FCC Rcd 
691, 694721 (1994)(“newservice”). 

5 



Rut  in order for the rule to have its intended effect, the Commission should expedite the 

process for r e s o l ~ ~ n g  program access comnpla~i~ts. Given the tjme fiaines typjcally jn\lolved in 

resolving such complaints, and the curl-cnt incentives for delay as telcos begin to enter the 

mai-kct, the Commission should enforcc a 90-day deadline for resolution of complaints. Such a 

deadline would also be more consistent wi th  Congress’ admonition that the Commission provide 

expedited review for program access complaints. There is no reason the Commission cannot 

resolve program access coniplaints within a 90-day timeframe; the Coniinission has experience 

deciding far broader and more complex common carrier disputes within similar timeframes. And 

the Commission can and should take stcps to ensui-e that program access disputes can be 

rcsolved effectively and expeditiously, by drawing on its past experience. Specifically, i t could 

delegate the resolution of such disputes to the Enforcement Bureau, and make them subject to the 

discovery and other procedures sct forth in the Commission’s formal complaint rules. 

Argument 

‘ J I E  h’1717D FOR SECTION 628’s B A N  Oh’ EXCLUSI\’E PROGRAMMING 

I<ASED COMPI<TlTION HIICOMES A REALITY, THAN IT WAS IN 2002. 

In the Commission’s 1990 repoit identifying compctition prchlems in the cable industry, 

1. 
CON’JI<ACTS IS  E\TN n, iOiw C O ~ ~ L L I N G  TODAY, AS FACILITIES- 

the Comniission found that - in the absence of any program access obligations - “vertically 

integrated cable operators often have the ability to deny altcrnative multichannel video providers 

access to their ijertically owned programming services.”” The Commission also pointed to 

evidence that competing facilities-based pi-oviders (such as MMDS, SMATV, HSDs, and cable 

Report, Con7pc,ritioii, Rare Dewgirlurion tirid lhe Coiiiii7i.s.sion :Y Policies Reluting to the 13 

Proi~isiori oJ‘Cuble TeleLYsioii Sewice, 5 FCC Rcd 4962, 502 1 7 I 13 (1  990) (“1 990 Report”). 

6 



o\,cl-btiildci-s) had been “refused outright” access to cable program~ning.’~ In its report to 

Congress, the Comiuissioii conc\uded that “\c~nsur\ng h i r  and equitable program access is the 

kcy to fostering the dc\~clopment of vigorous multichannel conipctitors to cable.”’5 

Congrcss agi-eed. I t  found that  w l i c a l l y  integratcd cablc programmers “may simply 

refuse to sell to potcntial competjtors,” given their “inccntive and ability to favor cable operators 

owl- other d c o  distribution technologies.”’6 Tlic goal, in  Congress’s view, was to -increas[e] 

conipctition and  diversity i n  the m~iltichannel video pi-ogi-amming market . . . and to spur the 

develnpnient of communications teclinologies.” 

Congress specificallp intcnded that Section 628 promote “new technologies providingfucilities- 

huscd competition to cable.” bccause alterriati\re platform providers were seen as having the most 

rcalistic chance, in the long run, of creating progi-amming diversity themselves, as well as price 

and scrvice quality competition.” 

17 18 As cahlc operators have recently agreed, 

Given its hope that  sucli facilities-bascd \,ideo competition would ultimately develop and 

ci-cate mal-ltet-based disincenti\w to cable MSOs’ anticompctitivc withholding of programming. 

l 4  Seeid.at5021-227114. 

l5 Id. at 5021 7 112. 

l 6  S. Rep. No. 102-92, at 26,28 (1991). 

47 U.S.C. 5 548(a). 

Turner Network Sales, Inc., et al.’s Motion to Dismiss and Answer, filed Feb. 8, 2007, at 
13, mwilahle ai http:/~~log.vdc.com/~~dc/2007/0?/turners - motion - .litnil, citing H. R. Conf. Rep. 
102-862 at 93 (1 992). 

18 

See H. R. Conf. Rep. 102-862 a t  93 (1992) (emphasis added); see also 2002 Order at 19 

1 ? I  26-27, 121 52 ‘,if 6-7, 62; A’PRM 1 2. This is in contrast to other provisions of the Act, such 
as leased access requirements, the horizontal cap and channel occupancy limits, and the program 
carriage provisions, whjch arc designed to promote diversity in cableprogrurnming. See 47 
U.S.C. $5 532, 533,536. 

7 



Congi-ess providcd that Scction 628’s l imi t  on exclusive contracts (although not other 

components of l h a t  rule) could sunset. Ido\vei;er, Congress spec~ficallyprovjded tllat the 

provision could be extended if thc Conimission found that it “continues to be necessary to 

preserve and protect com]~etition and  divei-sity in the disti-ihution of \,ideo programiming.”’” The 

Coiiiinission interpreted this to mcan that the l imi t  should be extended if, without it, “vertically 

integrated programmers ~vould currently have the i/ic,eririiv and ubili/y to favor their affiliated 

cablc operators over nonaffiliatcd cable opei-ators and program distributors using other 

tcchnologics” and, if that u’ere indccd the case, “such behavior would result in a failure to protect 

and preserve competition and divci-sity i n  the distribution of video programming.”21 

Based on that test, the Commission determined in 2002 that allowing the exclusivity 

prohibition to sunset would not be i n  the public interest.22 Thc Commission specifically found 

that,  giwn the limited number of consumers with a competitive alternative and the continued 

prevalence of popular, veilically integrated programming, cable incumbents continued to have 

both the iriceri/iie to th\vart compctition through cxclusive contracts, and the ability to do so.23 

Nothing has changed to alter these conclusions today. Cable incumbents continue to 

control programniing that is critical to the succcss of competing video providers. And they have 

shown, not only that they I-ctain the incentive to u4hhold such programming from their 

competitors, but also that they intend to do so - and in fact do so today where they can 

2o 47 U.S.C. 5 548(c)(5). 

2002 Ol-del- at 12 130-3 1 7 16 (emphasis added); see id. at 12 135 7 24, 21 

22 Id. at 12125 7 4 .  

’’ See id. at 12138, 12143-44 77 32,45. 

8 



circuni\~ent the 1-ii1cs hy  dclivcring programming terre~ti-ially.?~ Indeed, if anything, the MSOs’ 

incei?\i\c lo use thcir control o w  programming to stifle coinpeti\ion is even stronger now than it 

was fiye ycars q o ,  since wii-cline telco cnti-ants a]-e cntcring the market with video services that 

stand to offer the most significant pi-ice pi-essure to the incumbents, and that will help pave the 

way for competition on all broadband fronts. 

I n  short, every factor tlie Commission found relevant i n  2002, and every policy rationale 

undci-lying the limitation, suppoiis its extension. Indeed, tlie Commission’s decision here should 

be even easici- than the one i t  faced i n  2002. Then, the issue \vas access to programming for 

DBS providers who \\ere no longer new’ entrants and had already acquired millions of 

subscribers. Now, the issue is access to programming for I W M  facilities-based entrants, from 

\vhom Congi-ess encoui-aged compclition i n  both the I992 and 1996 Acts. The fact that these 

new cnti-ants are also deploying new video distribution tcclinologies (e.g., IP-enabled broadband 

disti-ibution nct\vorks), which Congress sought to encourage when enacting the program access 

I-ules, makes i t  all the more imper:iti\;e that the Commission I-ctain the protection afforded by 

these rules. The limit on exclusive contracts played a critical role in facilitating the successful 

24 

delivered programming, i t  is important that the Comniission understand the impact this lack of 
prograniming has on providers seeking to provide consumers with video choice. In fact, as 
ATBiT has previously shown, the Commission has ample authority to address the recognized 
problems posed by teri-estrially delivered programming, whether migrated from satellite delivery 
or otIiei-\visc. See Comments of SBC Communications, filed in MB Docket No. 05-255, Sept. 
19, 2005, at 24-27; Comments ofAT&T, filed in M B  Docket No. 06-189, Nov. 29, 2006, at 15- 
17. And nothing i n  the legislative history of section 628 indicates anything to the contrary. See 
138 Cong. Rec. 19141, 26167 (statements of Rep. Tauzin and Sen. Inouye that House and Senate 
versions of the program access provisions were “similar”). In any event, the Commission should 
report the clear abuses that the incuinbciits have made of the “loophole,” and should strongly 
recommend that Congress finally close it. 

\Vliether or not the Commission believes that i t  currently has authority over terrestrially- 

9 



emergence of new DBS competitors.” A S s~iown helow, it is no less critical now to the 

succcssful cmcigcnce o f  new telco competitors. 

A. Vertically lnlrgralcd Programmers Continue To Have the A b M y  To Favor 
Their- Atl’iliatrd Cahlc Operaton So As ’lo Jeopardize the \’iahility of 
Competing ilIVI’D I’latlornms - Particularly Newly Emerging Telco 
competitors. 

I n  the 2002 Ordiv, thc Commission coiicltided that nothing between 1992 and 2002 had 

“diminisli[cd] the importance of \~el ical ly  iiitcg~-ated programming 01- affect[ed] the ability of 

vertically integrated pi-ogrammcrs to favor their affiliated cable operators over other 

While the cable industry argued tha t  its programming was “akin to so many 

and could easily be ireproduced or rcplaced by other programming, the Commission >>27 widgets, 

expressly disagreed, finding that an incunibent’s refusal to provide a competitor access to 

vertically integrated pi-ogramming could have real, prohibitive effects on marketplace entry. The 

Coniniission noted that, despite thc incrcase i n  the number of independent program networks, 

cable operatot-s continucd to o\vn much of the “must have” programming that new entrants 

needed to provide subscribers with a meaningful compctitive altcrnative. This included some of 

the most popular basic cable programming then available, such as TBS, Discovery, TNT, CNN, 

25 Indeed, the DBS providers have been able i o  acquire tlie millions ofcustomers they have 
today i n  part d7rr 10 their right to access to “must have” programming. And their ability to attract 
new customers and retain their existing custonier base depends largely on their continued access 
to such programming, \vhich, in turn, will  depend largely on whether the Commission extends 
the exclusivity limitation. The sad truth is that, absent that limitation, programmers affiliated 
with cable operators continue to have tlie incentive and ability to deny DBS providers (despite 
their relatively large subscriber bases) access to must have progt-amming - as demonstrated by 
their refusal to provide DBS pi-o\.iders access to critical regional sports prograinining in, for 
example, Philadelphia. It remains important today that ull MVPDs have this right so that 
competition continues to develop on all fronts. 

26 2002 Order at 12136 7 26. 

’’ Id. at 12139 7 3 3  

10 



and  TLC; ~i l i iable  p~-cmiuiii tictworlts such as HRO; and the (then) relatively new but 

Increasingly attracfiZe regional SPOJ~S networks.28 

This fact reniains unchanged. If anything, subscqucnt de\.elopmeiits have increused the 

ability of cable incunibents to thrcalcn the viability of new entrants, and confirmed the 

bankruptcy of thc cable industry’s “lct them eat cakc” suggestions. MVPDs still remain highly 

dcpeiident on key programming o\vncd by the established cable MSOs, including TBS, 

Discovery, TNT, CNN, TLC, other. popular basic cable nctworlts, and also the regional sports 

nctwork progt-amming that  thc Commission found, in the Addphiu Order, could be used as a 

powerful \vcapon against potential competitors. Indccd, RCN has told investors that it now pays 

37% of its re\wiitcs to Time \Varner and Comcast for the programming i t  shows - stark evidence 

that the incumbents control the key input to their competitors’ success.29 

Cable’s leverage over its compctitors with I-espcct to ct-itical programming is specifically 

illustrated by  the Commission’s recent \.ideo competition reports, which show that cable 

iiet\vorlts o\vned by cable MSOs rciiiain among those that have the very highest subscriber 

penetr-ation.’” Leaving aside C-SPAN,?’ the Coiiiniission’s most recent video competition report 

” Id. at 12131-32, I2138 17 18, 32. 

29 

Conditions Nccdcd to Protect Access to “Must Have” Programs,” Sep. 22, 2005, available ut 
http://investor.rcn.com/ReleaseDetail.cfm?ReleaselD=l74589. 

RCN Press Release, “RCN Urges Congress to Considcr Views of Small Cable Operators, 

See Eleventh Annual Report, Aiiiilrul As.se.s.snient 4 t h e  Stutus of Competition in the 30 

A4urkt1Or /he D e l i i ~ ~ )  o f i ’ i d ~ ~  P ~ O ~ I W I ~ I I ~ I ~ I ? ~ ,  20 FCC Rcd 2755, 2834 7 150 (2005) 
(“Eleventh Report”). 

C-SPAN remains the fifth-ranked cable network by subscribership. See Twelfth Annual 
Report, Aniiiiul Assessment of the Slutus of Conipetitioii in /he Murket for the Delivery of Video 
~ ~ ( > g ~ U l l l l J l i 7 i g ,  21 FCC Rcd 2503 (2006) at Table C-5 (“Twelfth Rcport”). Its Board of Directors 
includes senior executives from several major cable operators, including Comcast, Cox, 
Cablevision, Time Warner, and Charter. See C-SPAN Board of Directors, avuilable ut 

31 
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notes that  scvcn of tlie top 20 (and four ofthe top seven) prograniniing services by 

suhsci-ihership - Discoyery, CNN,TNT,TBS, QVC,TLC, andHead\il~eNe~s-.iemain 

vcrtically intcgi-ated.” More rccent industry data posted by NCTA are to the same effect 

(although Cartoon Network has non’ replaced Q\’C).’3 Among national non-premium cable 

programming networks with at Icast 20 million subscribers - tlie threshold necessary to obtain 

even arguably reliable i-atings data from h’ielse~i’~ ~ ovei- 36% ai-c \~crtically i~itegrated.’~ In 

littp:il~v~i~~i~.c-~pan.oi-g’aboutlcon~paiiy/iiidex.asp?codc=BOARD. These executives therefore 
have an attributable interest i n  C-SPAN. See 47 C.F.R. 5s 76.1000(b); 76.501 note 2(g). See 
ulso h4eniorandum Opinion and Order, Telc,777zindo Co~iiriiuiiic.utiof7s Group Inc., 17 FCC Rcd 
6958, 6970-73 7171 30-40 (2002) (attribution based upon “the ability to influence the entity’s 
conduct by virtue of the director the party selects”); Mcnioranduni Opinion and Order, 
McdiuOne Group, hic., 15 FCC Rcd 981 6, 9837 7 42 (2000) (party that “appoints a director” is 
deemed attributable). The “econoniic I-eality”, id, is that C-SPAN “derives 97 percent of its 
revenues fiom affiliate fees (i.e., subsci-iber fees from MVPDs).” See E l e v e ~ h  Rl!poYt at Table 
C-6 n.**. 

See Tiw!j?h / ? c q m ’ f  at Table C-5 (showing that the Discovet-y Channel, CNN, TNT, TBS, 32 

QVC, TLC, and Headline News, all of which are vertically integrated, hold positions 1, 3, 4, 7, 
14, 15, and 16 on the list, respectively). QVC is wholly owned by Liberty Media, a cable 
opei-ator, although the Tii.e(/jh Report does not so indicate. See id.; 2002 Order at 12132 n.42. 
In its application to acquire control of DlRECTV (see A’PRMat n.33), Liberty Media has 
recently agreed to “continue to” comply with the program access rules - except to the extent the 
Commission changes them. See News Corp., The DirecTV Group, h e .  and Liberty Media 
Corp . ’~  Consolidated Application for Authority to Transfer Conti-ol in MB Docket No. 07-18, at 
23, filed Jan. 29,2007. 

33 

w~w.iicta.coii1/Co1itentView.aspx?contei1t~d=74, ci/i~7g Kagan Research, LLC, “Cable Program 
Investor,” Jan. 31,2007. 

See NCTA, “Top 20 Cable Program Networks - as of December 2006,” available ut 

See Coninients of Oxygen Media Corp., filed in MB Docket No. 04-207, July 15, 2004, 
at 4. I n  fact, at least for non-niche networks, it would appear that those with less than 4040% of 
MVPD subscribers should be discounted as of questionable long-term viability. Further Notice 
of Proposed Rulemaking, Ifiij’lei77eniuiioii ofSeciion I 1  o f f h e  Cuble Television Consumer 
Proieciion u~7d Conipe/irion Aci of 1992, 16 FCC Rcd 17312, 17338-39 53-54 (2001), citing 
Consent Order, Tir77e Wun7er. Inc., I23  F.T.C. 171, 207 (1997) (separate statement ofchairman 
Robert Pitofsky and Commissioners Janet D. Steiger and Christine A. Varney). 

34 
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contrast, inany oftlie new networks have minimal subscriber bases and/or are targeted toward 

niche markets. 

foi. key pi-ogr~mii~iiig. As Congress recognized wlicn i t  enactcd the Section 628 exclusivity 

limitation i n  1992, i t  is still “difficult to believe a cable system would not carry” such key 

progi-amming as CNN and remain con~pe t i t i ve .~~  

.I 6 This gi\,es cahle-ou,ned progi-ammei-s ~mwei-fiil leverage to control the market 

Concerns about such level-agc also continuc to extend, as they did in 2002, beyond basic 

cable networks. Tlic key subscription premium netwoi-ks, I3BO and Cinemax, also remain 

\wtically integrated. I n  its 2002 Order, the Commission recognized that “[e]ven though they are 

not among the top programming services in subsci-ibei-ship,” premium networks “make an 

important contribution to an MVPD’s revenue and profits.”’* A TCI representative testified 

during the Commission field hearings prior to the 1990 repoif that “certain channels such as ... 

HBO are, for all practical purposes, ‘must carries’ for all cable systems.”39 That is only more 

true today than i t   as in 1990, 1992, or even 2002, given tlie introduction of more first run 

This calculation is based on net\vork profile data fi-om Kagan Research, LLC, Ecoiioniics 3 5  

ufBusic Cuhle ,Vmwrls  - 13rh Amirul Lddifi017 at 97-5 19 (2006) (“Kagan Report”). After 
adding Headline News and QVC, which are not separately profiled, 91 networks are shown to 
have at least 20 million subsci-ibers. Ofthose, 33 are owned by cable operators. 

As Kagan Research reports, u M e  major media-owned cable networks have posted strong 36 

returns, “independently owned networks struggle to get on tlie air.” K q u n  Report at 3. see a h  
Twelfth Report a t  2575-76 I 158 (“[Wle have identified niaiiy new networks since the last 
report, most notably new, non-English and multiculttiral programming services.”); Kagan 
Report a t  24 (among the new channels latinched i n  tlie past five years are La Familia 
Cos~iiovisioii, ColTV, Sportsman Channel, ESPN Deportes, Si TV, History Channel en 
Espanol, Wealth TV, Aninie Network, Wine Network, Blackbelt TV, Military History, and 
Crime &[ Investigation). 

37 

’’ 
39 

S. Rep. 102-92 at 24. 

2002 Order at 12138 7 32. 

1990 Report, S FCC Rcd at SO27 7 1 1  8 (quoting Robert Thompson of TCI). 
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40 programming on HBO like “The Sopranos” and other highly acclaimed, award-winning shows. 

As cable MSOs have also noted, \ideo on demand progi-amining is now becoming increasingly 

popular:‘ and thus their Jointly oivncd iN DEMAND service u.iI1 be of increasing importance. 

As Commissioner Copps has noted,42 a wide variety of other programming also qualifies 

as “ m u b t  have” and can affect video competition. Another specific example emerged in the 

Adelphiu Order proceeding, involving the PBS Kids on Dcmand service launched in 2003.43 As 

RCN has noted, PBS Kids lmygammiiig, “while appcaling only to viewers with young children, 

is ‘must have’ programming for that demog~-aphic.”~~ Originally, PBS Kids on Demand was 

Sw, cg. ,  h4iriam Hil l ,  HBO h’olv Riles Some Coriicust Cu.stumws, Philadelphia Inquirer, 
Mar. 21, 2007, available at 
http://ww~.pliillp.co1n/inquirer/lio1iie~top~stories/2OO7O32I~I~BO~1nove ~ riles_some_Conicast- 
custoniers.htni1 (“HBO has 29 million subscribers nationally, i n  part because of the popularity of 
The Si~,~~ru~iiis. .  . :’); Time Warner, Honie Box Office, 
l i t t~~://w~~~~~~.time~~~a~-ncr.coni/cor~~il~usinesses/detaii /hbo/index.l i tnil  (last visitcd Mar. 29, 2007) 
(“IHBO received 26 Primetime Einmy awards this year - the most of any network for the fourth 
year in a row....”). 

40 

Dow Jones Business News, .siyru note 8; Broadcasting & Cable, Roberts Touts 
Coiiicus/’s Triyle PIUJJ, Mar. 6, 2007, uvailuble at 
littp://~~~~w.broadcastingcable.co1n/aiticle/CA642 1943 .html?display=Breaking+News. 

42 

Trunsfir if Control of Licrnses, Adcdphiu Co~iir~iunicu/ions Curp. (und Subsidiuries, Debtors-in- 
Pii.s.se.ssioi?), A.s.signo~s, 10 Time IYurne~, Cuble, Inc., e/ ul., 2 1 FCC Rcd 8203, Dissenting 
Statement of Commissioner Copps at 8367 (2006) (“But is sports programming the only “must 
have” programming? . . . How about local news? Children’s programming?’) (“Adelphia 
Order”). 

41 

Memorandum Opinion and Order, Applicu/ions,f~r Consent to [he Assignnient und/or 

See Press Release, “PBS in 2003,” Dec. 17,2003, available at 43 

http://www.pbs.org/aboutpbs/1iews/2003 121 7 PBSin2003.html (noting launch of PBS Kids in 
fall 2003); see ulso Karen Everhart, Public TfExpands Fure Offirrd on Demand, Current, April 
12, 2004, uvuiluble ut littp://www.current.org/tec~te~hO406~od.shtml. 

See Comments of RCN Telecoin Services, Inc., filed in MB Docket No. 05-192, July 21, 44 

2005, at 13 (“RCN Comments”). The PBS Kids cable network has almost doubled in 
subscribership in the past two years. See Kugan Report at 422. 
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made a\,;iilahlc to competitive MVPDs such as RCN.45 Ilo\vever, in 2005 a new commercial 

venture led by Conicast - PBS Kids Sprout ~ \vas formed as a successor to PBS Kids, Comcast 

took a 40% o\i.nci-ship interest i n  the ncn, nctw~oi-k.‘~ RCN thereafter lost access to the 

121-ograniiiiing based upon the iiiiposition of new terms,4’ and suffered an 83% drop in VOD 

 isa age as a result. W’hile this matter was apparently resolved i n  the course of the Adelphia 

proceedi~ig:~ it dcmonstrates that there remains a wide variety of valuable programming that is 

a\.ailablc to cable operators as an anticompetitive wcapon. 

4x 

Pet-haps most impoilant, Congress and the Commission have continued to recognize on 

multiple occasions the “must havc” nature of cable incunibents’ regional sports  network^.^' As 

the Commission observed i n  the A’ei4.s C ~ J I ~ . - H U ~ / ? C , . S  Order, “[tlhe basis for the lack of adequate 

substitutes for regional sports programming lies in the unique nature of its core component: 

rcgional sports networks (“RSNs”) typically purchase exc lus i \~  rights to show sporting events 

45 

46 

Service, Washington Post, Apr. 5, 2005, at E4. 

47 

48 

See RCN Connnents at 13. 

Sw Adcdphia Order at  82 I0 n.35; see also Frank Ahrens, Conicast, PBS Plan New 

See RCN Contnzents at 13. 

See id., Adelphia Order at 8277-78 7 166. 

See Adeljdiia Order, Separate Statement of Commissioner Tale at 8375 (“this proceeding 49 

has also led to some resol~ition of the issue concerning access to PBS Kids Sprout”); Separate 
Statement of Commissioner Adelstein at 8373 (“I coninlend , . . Commissioner Tate for her 
efforts to help resolve concerns about the provisioning of PBS Sprout to a competing cable 
provider.”). 

50 

Conipefiiion? Hearing before the S. Conim. on the Judiciary, 109th Cong. (Dec. 7, 2006); see, 
e.g., Adelyhiu Order, at 8258-59 7 I24 (2006) (“Adelphia 01-der”); Memorandum Opinion and 
Order, General Motors Corp. and Hughes Electronics Corp., Transferors and the News Corp. 
Lintited, Transfee~-ee,feor Authority to Trunsfer Confrol, 19 FCC Rcd 473,496-97 7 44 (2004) 
(“News Cop-Hughes Order”). 

See Verfically Intrpwied Spoi*ts Programming: Are Cuble Companies Excluding 
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and sports fans believe that there is no good substitute for watching their local and/or favorite 

team play an iinpo-povtant gaame:’“ As a result, “an MVPD’s a b i ~ t y  to gain access to RsNs and the 

pricc and otliei- terms of conditions of access can bc iniportant factors in its ability to compete 

with rivals.”52 As the Commission concluded i n  the Arklphiu Order, this problem also remains 

an acute one today.“ I n  Chairman Martin’s words: ‘‘In North Carolina, there is no substitute for 

Tarheel b a ~ k e t b a l l . ” ~ ~  

These concerns are not merely theoretical. Cable h4SOs have increasingly exploited their 

control of RSNs to deny competitors access to these packages, with palpable market impact. In 

Philadelphia, for example, where Comcast has refused to allow carriage by DBS operators of 

Comcast Sportsnet Philadelphia, which carries the games of Philadelphia’s NHL, NBA, and 

Major League Baseball teams, the percentage of television households that subscribe to DBS 

service in Philadelphia is 40% below what would otherwise be expected in that market.55 

A’a1.s Corp.-Hirghes Order at 535 7 133; Adelphiu Order- at 8258.59 7 124 (citing News 51 

Coi-p.-Hughes Order, 19 FCC Rcd 496-97 7 44). 

52 Adebhiu Order at 8258-59 7 124. 

There are currently 15 vertically integrated RSNs. See TwelJih Report at Table C-3. 

54 Adelphiu Order, Separate Statement of Chairman Martin at 8365. 

5 5  Adelphiu Order at 8271 7 149. According to DirecTV, DBS providers in Philadelphia 
serve only 12% of all households - compared to 2 1 % nationwide. See Competition in Sports 
Progrun7niing and Broudcasting: Are Consunzers IViwzing? Hearing Before the S. Comm. on 
the Judiciary, 109th Cong. 9-13 (2006) (statement of Daniel M. Fawcett, DirecTV, Inc.) 
(“Fawcett Statement”). See also Philadelphia Inquirer, CorzsunTer Watch - FCC’s likely cable 
ruling would leuve out Phil., July 12, 2006 at Bus. (“Philadelphia is Exhibit No. 1 for what 
happens when a cable company uses ‘must-have content’ to limit consumers’ choice.”). 
Comcast and Time Warner are now governed by a six-year ban on use of this terrestrial 
loophole, except i n  Philadelphia. However, that ban would be eliminated if the Commission 
sunsets 47 U.S.C. 5 548(c)(2)(D) in this proceeding. Adelphiu Order at 8275 1 157 & n.528. 

53 
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Ill 

As an emerging video compctitor, ATBT, too, lias now experienced first hand the 

continued ability of\;ei?ically htegrated cable operators to use RSN programming as a potent 

anticompctitiyc wcapon. I n  San Dicgo, Cox has thus far refused to dcal with AT&T - or other 

~ about possible access to Cox’s affiliated local sports network featuring San 

Dicgo Padres games. While Cox has made this channel available to other incunzhent cable 

OJJWU/OKS in  the market (who do not compete in the same areas with Cox), it has refused to deal 

ivith any of its actual competitors i n  that  market, notwithstanding the “outrage” expressed by San 

Diego viewers5’ And the Commission need not wonder whether this has an effect on 

competition in the niarltet. Cox lias answcred that question itself, using its exclusive access to 

Padres games as a prominent marketing tool: 

Cox yalues its partnership with the local community and will give you the best coverage 
of local spoi-is with Channel 4 San Dicgo. Did you know that Channel 4 San Diego 
deliwrs 140+ Padres games, with over I I0 games available in high definition? You 
won’t find that on satellite.58 

Here, too, the anticompetitive effects are measurable. DirecTV has recently testified that its 

market share in Sail Diego is approximatcly huyi1S national average.59 The Commission’s own 

analysis found that in  the San Diego DMA, lack of access to RSN programming is estimated to 

56 

57 

07-29, Mar. 20, 2007 (“As an additional outrage, in San Diego - the Padres broadcast is 
exclusively on cable and not carried by ANY satellite provider, including DirecTV. If I want to 
watch the Padres, 1 have to have cable.”). 

See, e.g., Fawcett Stafenzent at 10 

See, e g., Letter from Carol L. Carlson to Chairnian Martin, FCC, filed in MB Docket No. 

See Cox Website, Cox Standard Cable, cnviluble ut http://www.cox.com/sandiego/cable/ 
(visited Mar. 15, 2007) (“Channel 4 San Diego - In addition, you will receive the local 
programming available ONLY on Channel 4 San Diego like 145 LIVE Padres games, San Diego 
State Aztecs basketball and football, San Diego G d l s  Hockey, San Diego Spirit Women’s 
Soccer, and more!”). 

59 Fuwcett Statement at 46. 
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60 cause a 33% reduction i n  the households subscribing to DBS service. As noted below, Verizon 

s imiMy has been the \<ictivn of vhat \ w e  avnounted esseni\a\\y 10 s\ie\\ games\oy Cab\e$i\on 

about tlie awilability of critical Icgional spolTs packages from its Rainbow affiliates - although, 

specifically hcwirse of tlie Scction 628 exclusivity limit, Vel-iron was finally able to address this 

problem. 

I n  short, there can be no doubt that i n  the absence of rcstrictions, cable incumbents have 

the ability to continue to use highly popular exclusive programming to their competitive 

advantage over the telcos, other new entrants, and DBS providers. A failure to extend the 

program access rules would allow incumbent cable companies to maintain exclusive access to 

their key programming assets that are “must have” components of video packages offered to 

cons~iniers. Their rcfusal to deal would continue to have real world, pernicious effects on 

competition. 

B. Today, Vertically Integraled Programmers Have a Particularly Keen 
Zncentive to Favor Their Cable Operator Affiliates. 

As the Commission concluded in the 2002 Order, a vertically integrated incumbent’s 

exclusive distribution contract can be viewed as a kind of “investment:” the incumbent is willing 

to suffer a n  initial loss of profits from widely distributing the programming in order to achieve 

higher profits later from its own increased penetration with subscribers.61 Such investment is 

most profitable when the incumbent faces minimal competition: it then foregoes little profit 

from lost distribution in-region, and can charge its own subscribers a premium rate for the 

6o Adelphia Order at 8271 7 149. 

2002 Order at 12140 7 36; see mlso Jonathan M. Orszag, Peter R. Orszag and John M. 61 

Gale, “An Ecor7oiiiic Assessnieizi of the Exclusive Contr-uct Prohibition Between Veriically 
hfegr-uied Cuble Operators und Progrunimers” (filed in coiijunetion with Reply Comments of 
EchoStar and DIRECTV in CS Docket No. 01-290), Jan. 7, 2002. 
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competitors, among o t l ~ c r s . ~ ~  Today’s new video entrants like AT&T give cable incumbents 

even stronger incentives to limit competition. Refusing to deal with elnerging competi~ors, with 
their still rclatively small subscriber bases, poses relatively small short term costs in lost 

programming revenues compared to the long run benefits of suppressing entry - especially by 

those recognized to providc the greatest promise of competition in both video and broadband 

services. 61 

Indeed, such conduct is pcrvasive even where the current program access rules do apply, 

because of the powerful drive to withhold vertically integrated programming. For example, 

Verizon was forced to file a program access complaint against Rainbow Media - a Cablevision 

subsidiary ~ in March 2006 in order to force Rainbow to the table to negotiate a carriage 

agreement for Fox Sports Net New York, Madison Square Garden, and Fox Sports Net New 

England.68 These networks carry games from as many as nine professional sports teams in two 

of the largest media markets in the country (in which Verizon lias now begun to compete with 

66 

See Senate Hearing 109-758, Veriirully Irzlegrufed Sports Progl-unzming: Are Cable Companies 
E.rcludirig Corizpeliliorz? Hearing before the S. Comm. on the Judiciary, 109th Cong. 5 (2006) 
(statement of David L. Cohen, Executive Vice President, Comcast Corp.) (“S. Hrg. 109-758”). 
But that is now required by the Addphiu Order, which applies only to Comcast and Time 
Warner, and sunscts that protection if the Commission elects to do so generally in this 
proceeding. 

67 

exclusive programming an-angenients apparently outweighs the reveniies of selling programming 
to competitors even wjliere, as in the case of DBS, the competitor has millions of subscribers. 

Comcast lias recently noted the availability of sonw of these RSNs to some competitors. 

And as the incumbents have shown, the benefit of capturing subscribers through 

See Program Access Complaint, Veriroiz v. Ruiribow Media arid Cablevision, CSR-7010- 
P (filed Mar. 20,2006) (“Verizon Complaint”). 
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Cablev i~ ion) .~~  Verizon filed the complaint after more than a year of unsuccessfully trying to 

obtain cari-iage rights - a year during which Rainbow refused to provide Verizonwith terms of 

cai-I-iagc, rcfiised to conduct negotiations of any kind concerning these sports networks, and often 

failed even to return phone calls.70 As the incumbents’ conduct demonstrates, the incentive 

iremains strong ~ and, as Verizon’s experience equally demonstrates, the need for the rule as a 

means of trumping that incentive remains even stronger. 

The pi-esence of DBS competitors has done little to quell the cable incumbents’ incentive 

to tie up programming. And that incentive is at i t s  apex with respect to the even more nascent 

competition offered by tclco new entrants. In 2002, the Conmission found that the cable 

incumbents had incentives to withhold programming from DBS providers, which already had 

18% of MVPD subscribers and thus arguably presented an attractive buyer’s market for cable 

programn~ing.~’ If that market share, and the grcatcr one DBS has amassed today, is an 

insufficicnt disincentive for cable incumbents to withhold programming, then new telco entrants 

- which today scrvc Icss than tMwpevcenf7* of all  MVPD subscribers - can expect nothing 

The teams involved are the Boston Celtics, New England Rcvolution, New York Knicks, 
Ncw York Rangers, New York Islanders, New Jcrscy Devils, Buffalo Sabres, New York Liberty, 
and MetroStars. See Veriron Conipluint at I .  

69 

Vevizon Conipluint at 2. Other MPVDs have had similar problems obtaining valuable 70 

sports pi-ogramming. For example, Cablcvision denied RCN access to the overflow 
pi-ogramming (games not featured on Cablevision’s Madison Square Garden network) when 
more than one of the sewn New York pi-ofessional sports tcanis on Cablevision’s networks are 
playing simultancously - although i t  granted RCN access to that programming in parts of New 
Jersey \vhere Cablevision is not the dominant provider of cable service. See U.S. PIRG, The 
FuiIuw of Cublc Der-c?gulo/ion: A Blucyrintfov Crcwting u Coniperi/ive, Pro-Consumer Cable 
TeIevi.siori Mal-ketpluce, Aug. 12, 2003. 

2002 Order at 12144-45 7 46. 

NCTA Comments, filed in MB Docket No. 06-1 89, Nov. 29, 2006, at 9. ’* 
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better. Indeed, today telco video entrants stand in the place DBS stood, not in 2002, but in 1990, 

when the Conmission and Cong~ss fmt examined. this prab\em. And cab\e incnmbents‘ 

attitudes in  the face ofnew entry have not cliangcd since that time, making it just as (or even 

more) important that the Commission now keep in place the protection that Congress then 

adopted to ensure competitive video services. 

In fact, the incentive of incuiiibcnts to block telco access to programming - and hence 

the video distribution market altogether - is even stronger than it was or is for DBS 

competitors, evcn apart from tlie low niarkct share of telcos i n  the video market (and thus the 

minimal revenue loss associated with exclusivity). As the Commission just recently affirmed, 

the presence of a second wireline video provider i n  the market affects the price for cable service 

far more than  does the presence of a DBS provider: “Specifically, the presence of a second cable 

operator in a market results in rates approximately 15 percent lower than in areas without 

conipctition - about $5 per month.”7i As telcos h a ~ e  entered the market, this pattern has 

established itself: MSOs have dropped rates and offered new service packages rap id l~ . ’~  The 

73 

A study from the American Consumer Institute found that when confronted by a new wireline 
c,ompetitor, incumbent cable providers have responded with lower prices, new high-speed data 
offerings, and better combination packages. See American Consumer Institute, Does Cuble 
Conipeliriorz Reully M’(~rk? A Si/ri,ey of Cuble Su1i.scriher.s in Texu.s, March 2, 2006, uvuiluble at 
littp:/l~~ww.tliea1iiericanconsu11ier.or~/Co1isu1iiers%2OSavi1ig%2Ofrom%20Competition,pdf. 

See, e . g ,  Sonia Arrison, Riform Video Frur7chiting .Vow, TechNewsWorld, Feb. 17, 
2006, uiwiluhle ui http://~vww.tecI1ncwsworld.co1ii/story/4~~ 19.htiiil (“Just weeks following 
passage of a bill last suiiinier that authorized Texas to grant statewide video franchises, Verizon 
introduced its FiOS TV service i n  Kcller, Texas, offering 1 80 video and music channels for 
L‘SS43.95 a month, or a 35-channel plan for $12.95 a month. In response, the local cable 
company, Charier Communications dropped its prices, offering a package of 240 channels and 
fast Internet service for S50 a month. That’s a big savings for tlie people of Keller, compared to 
the $68.99 Charter once charged for a TV package alone.”); Andrew D. Smith, AT&TLuunching 
N ~ M .  Service in Bits, Dallas Morning News, Mar. 6, 2007, uvuiluble ut 
Iittp://www.dallasnews.com/sharcdco1ite1it~d~~s~us/sto1-ics/~30607dnbusuverse.389efd2,html 

F~unchi.se R i j h i i  Ordei- 7 50. Other studies have confirmed the Commission’s findings: 

14 
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coiiipetitioii spa\vned by telco entry i s  all the more critical given that cable prices have increased 

93% overall since the adoption of the 1996 Telecommunications Act.’5 

The cable incumbents’ incentive to resist telco cntry is also reinforced by the competitive 

threat tclcos offer outside of video, in the broadband mal-ket generally. As the Commission has 

found, broadband deploynient and tlie provision of 1P video are “inextricably linked,” and thus 

tclco video offerings “will likcly speed deployment of advanced broadband services to 

co~ i s~ imer~ . ’ ”~  This \vi11 threaten the cable incumbents’ lead in broadband services7’ and 

promote a compctitive alternative to cable operators’ broadband (and triple play) offerings. 

In short, the incumbcnts have a substantial incentive to “run the table,” as Comcast has 

put it. And tlicy have alrcady sought to do so: they are engaging in an all-out war to keep telco 

video entrants from entering the marketplace - opposing franchise relief pursuant to Section 

(“‘We’ve seen rate cuts of anywhere from 25 percent to, in  some cases, 50 percent off the price 
of cable from Time \Vai-ncr and other cable companies,’ said Verizon spokesman Bill Kula. 
‘Some of thosc i-cductions wcrc i n  lower basic prices. Olhei-s were ‘special offers’ that got 
extended for a year or more at a time.”’); Comments ofverizon, filed in MB Docket No. 05-31 1, 
Fcb. I ? ,  2006, at 5 ,  yuo/iug Bank of America Equity Rcscarch, Buttlefbr lhe Bundle: Consunzer 
If’iw/i/w Seri.iws P/-;<,iug, at I0 (Jan. 23, 2006) ( in  arcas \\,here FiOS TV is now available, 
incumbents have offci-ed p i c e  cuts of 28-42 percent, although they generally have “not actively 
advei-tiscd“ thcse discounts or made them available in areas not served by FiOS TV); Aline van 
Duyn and Paul Taylor, Bu//le 4‘//7e Bum//c~ is At /he Door-.~tq7, Financial Times, Mar. 16, 2006 
(“In Herndon [\’A], . . . Cox Communications has bccn providing bundled services for some time 
but was charging nearly $1 30 a month unti l  ... Verizon Communications ... introduced a 
cheaper package of $109. In response, Cox customel-s who thrcaten to close their accounts are 
being offered a $90 monthly rate to stay.”). 

75 

Cmsunier Cuble Proyrunuuirig Service ur7d Equ@rnen/, 2 I FCC Rcd 15087, 15088 7 2 (2006). 

76 

S?e Report on Cable lndirstry Priccs, If7iplm77en/u/ior1 o/Sc,ction 3 qf the Cable Television 

I;i-unchise Reform Order at 7 5 1. 

See, ’.g., Report and Order and Notice of Proposed Rulemaking, Appropriate Fruniework 17 

, f i~r  RI-ocrdhund Access /o  the 117te177et o i ’ c ~  lVire/;ne Fuc:ilitic,s, 20 FCC Rcd 14853, 14881 -82 7 
51 (2005) (cable modem has 60% of tlie market); id. at 34884 71 56 (cable modem and DSL will 
continue to compete head to head). 
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621, sccking to enjoin telco fiber deployments, impeding local franchise negotiations, and 

threateniiig and filing “level playing field” lawsuits. 78 There is no reasonable basis upon which 

the Coinmission could coiirludr, i n  the face of this campaign to stifle coiiipetitive entry, that now 

is the time to allow the exclusivity limit to sunset. 

C. The Benefits of a Further Extension of tlie Obligation of Good Faith 
Negotiation \l’ould Also Far Outweigh Any Minimal Costs of Such an 
Extension. 

Because Section 628 prohibits cable incumbcnts from refusing to negotiate, AT&T and 

other new telco enti-ants have been able to negotiate programming agreements that allow 

assembly of an attractive competitive offering. As a result, AT&T has been able to sign up 

10,000 U-Verse video ~ubscribcrs.’~ Nc\~ei~heless, AT&T is just beginning to launch its video 

business. I t  is imperative that AT&T have the samc opportunity to negotiate programming 

agreements when the existing contracts expire, not only so that it can attract new customers, but 

also in order to retain existing ones. As noted above, sunsctting this protection now would pull 

the rug out from undcr tclco new entrants just as the promise of real price and service 

competition - and broadband deployment - is most promising, and at a time when cable 

incumbents’ ability and inccntive to thwart it is even greater than i t  was in 2002. Moreover, 

sunset would be inconsistent with the other key goal of Section 628, which is to “spur the 

’* See, e.g., AT&TFronchise ReJmii Re& Coriinie.nr.s, .c14pru note 6, Appendix C, at 10-12, 
20-31. 

79 Jn addition to its U-verse \,ideo product, AT&T is offering consumers the choice of an 
integrated DSL and satellite video service to subsci-ibers across tlie lrgacy AT&T service area in 
13 states. AT&T also has niailteting arrangements wit11 both DlRECTV and EchoStar to offer 
satellite television service to its customers. As notcd above, it is important for these offerings 
that DBS providers also continue to have access to “must-have” programming. Indeed, Section 
628 is intended “to spur tlie development of coniniunications technologies” of all kinds. 47 
U.S.C. 5 548(a). 
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de\~elopment of co~nmuiiications te~hnologies,”~” such as AT&T’s upgraded technological 

platform. 

I n  2002, iiicunibent cable operators argued that extending this mandate would come at the 

cost of inccntives to dc\,clop new cable programming networks. As a threshold matter, the 

Comniission made clear i n  its 2002 order that any such effect should not be the “primary focus” 

of thc inquiry, bccause of the ciiiphasis in  the statute on dixrsity “in the distribution of video 

programming” - i.e., “ensuring that as many MVPDs as possible I-emain viable distributors of 

video p~agrarn~iii~ig.”~’ But the Commission rejected the suggestion in any event, noting that the 

number of national progi-amming services had increased since the enactment of the limit on 

cxclusivity from 87 to 294, and that the number of vertically integrated services had nearly 

doubled since 1994 (from 56 to 104).** Since that time, the number of vertically-integrated 

netwoi-ks has furihei- inci-cascd to 1 16.”’ Indccd, Time \4’arner’s increasing investment in 

Oxygen starting in the late 1990sx4 establishcd the netwoi-k in the marketplace to such a degree 

Id. 

2002 Order, 17 FCC Rcd at 12152 11 62 ,  quoting 47 U.S.C. $ 548(c)(5) (emphasis added 
by Commission). 

I d .  7;  64. These included the Golf Channcl, the Outdoor Life Netwjork, several Discovery 
Channcl offshoots, the Independent Film Channel, Boomerang, and Oxygen. 

Coiiipc~re Eighth Annual Report, Aunuul A . s . v e r . s i i w i i /  of thr  Stutus of Competition in the 83 

Murke/,fur the Dcliiwy oj Video Progruniiizing, 17 FCC Rcd’l244, 1309-10 7 157 (2002) 
(“Eighth Repol-1”) (104 nctworks) 13’1//7 T11,rlj/7 H~yor t ,  21 FCC Rcd 2503 at 2575 7 157 (1 16 
networks). I n  any event, as noted above, the Act pcriiiits exclusi\~ity in the limited situation 
where it can he dcmonstrated, in/w cilia, to be essential for investment in new programming -- 
which is much diffcrcnt from the “must have” programming that is key to new entrants. See note 
12 supra. 

84 See Linda Moss, Cable World, AOL Pre.ssuring Tiiiie Wurner Cable, Apr. 9, 2001, 
uiuiluhle ut littp://findarticles.co~ii~p/articles/1iii~1iiODlZ/is~l5~13/ai~73709971 (“With its 
Oxygen distt-ibution deal, AOL Time Warner i s  making good on its promise to aggressively roll 
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that, in 2005, the nctwork doublcd its license fee per subscriber - the largest such increase that 

year among the 6O-plus networks chargirlg af /east ten cents per month per subscriber.85 

Finally, i t  is worth notjng what  the rule at  issue does. Section 628(c)(2)(D) is limited in 

scope; it requires the cable incunibents to come to the tablc and negotiate. I t  does not set the 

terms of the contract or regulate I-ates, 

the cable incunibcnt and an affiliated progrannning network. Nor, for that matter, is it even a 

complete pi-ohibirion on any exclusive ai-I-angements - if the incumbent can make a public 

intercsi showing in support of the ari-angenicnt, it may be approved.” In light of this and 

Congress’ and the Connnission’s understanding of the clear harnis exclusive programming 

arrangements have i n  this market - and i n  light of concrete evidence to that effect - the 

Commission should retain the exclusivity limitation for another five years. 

11. 

Xh and i t  certainly does not dictate the relationship bciween 

THE CO31RTJSSJON SI-10ULJ> I:STABI,ISH A I ~ I R R l  90-DAY DEADLJNE FOR 
I<JSSOI~U‘lION OF I’ROGRARI ACClSS COR11’1,AlNTS AND MAKE SUCH 
COR1i’I.AINTS SUBJIX‘J ‘JO THE, COhlRllSSlON’S FORMAL COhlPLAINT 
PROCEDURES. 

The Connnission’s Notice also seeks comment on possible modifications to its program 

access complaint procedures.’* Thci-e are two such modifications that are necessary in order to 

out channels it has a stake in.”): Shii-ley Brady, Cable World, Oq’gei7 Goes Basic irz N .  Y., Nov. 
19, 2001 , uiwiluhle ut littp://findarticles.com/p/articles/1ni~11~ODlZ/is~47~13/ai~S0487476 
(“Time Warner Cable pal-ent AOL Time Wai-ner increased its minoriip stake in Oxygen Media 
cai-lier this year, and the two companies formed a strategic relationship.”); see ulso Kugun 
Report, SUJJW note 35, at 418 (listing Time Warncr among the ownership of Oxygen). 

See Kugun Report at 59. 

Coi77pure 47 U.S.C. 5 548(c)(2)(D) (limiting exclusive contracts) with id. 5 548(c)(2)(B) 86 

(prohibiting discrimination i n  prices, terms, and conditions). 

*’ See note 12 supra. 

88 NPRA47 13. 
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makc tllcsc procedures more effective, a t  a time when thcir protections have assumed even 

greater importance to promoting new video entry. Fixst, \he C~\imisSion shou\d.teuiiit its i\\cs 

to “pl-o\.idc for a11 expedited rev iw” of any  Section 625 complaints, as the Act requires.x9 New 

entrants are particulai-lp vulnerable to the delays fi-om incumbents’ refusals to negotiate for 

critical “must lla\,e” programming. Second, the Commission should expedite resolution of these 

cases hy  making program access complaints subject to the regime the Commission already has in 

place for adjudicating formal complaints, and further could expedite such cases by delegating 

pi-ogi-ani access complaints to the Enforcement Bureau. 

A. ‘I’lie Commission Should Eslablish a 90-I)ay Deadline for Program Access 
Complaints. 

Notwithstanding Section 628’s admonition that the Commission should resolve program 

access complaints expeditiously, the track record for these cases, at least until 1998, was a year 

on a\.e~-age, v,ith the longcst taking 32 months to t-csoI\,c. 111 1998, the Coiiiniission reacted to 

this problcm b y  adopting a noli-binding goal of I-csolving exclusivity complaints within five 

months, and all other pi-ograiii acccss cases ivitliin nine months. 

complaint that appears to Iiave been decided since that time took over eleven months to resolve - 

six nionths longer than the Commission’s stated timeframe - even though the resolution of that 

‘)n 

91 But the one exclusivity 

’’ 47 U.S.C. 5 548(f)(1). 

’)’ 
citing h4emoranduni Opinion and Order, ,4rncricuri Ctrhle I). Tdecuhle ofColunibus, 1 1 FCC Rcd 
I0090 ( I  996) (December 1993 complaint addressed in August 1996 order). 

S w  Petition for Rulemaking of Ameritech New Media, Inc. (filed May 16, 1997) at 12, 

Report and Order, Jiiip‘1~,177~,1~/ati(,11 ofthe Cuhle Tclei~i.sion Consunzer Protection and 
Competition Act vf 1992, Petitioii,fiir Rirleniukirig ofA177c~ritec.h h ‘ e ~ ~  Media, Inc. Regurding 
Dewlopncwt c!f’Conii)~,~ifion uiid Diwr-sity in Video Progrtimiing Distribution and Carriage, 
13 FCC Rcd I5822 7 41 (1998) (“Ameritech New Media Order”). 
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case turncd on thc sti-aialitfor\\ai-d issue that  thc I-ulcs did not even apply.9z The remainder of 

these comp\aints appear to have settled, but only after a \englhy period of fime - Often 

excecding nine ~iionths.’~ 

That is too long. Time ~ as the CEO of Comcast Iias made clear in touting his industry’s 

94 first mover ad\mtage - is on the incumbents’ side. A nc\v entrant seeking to roll out service in 

various markets cannot wait fivc months or more foor the Comniission to force a cable incumbent 

to come to the table in the first place. M’aiting ninc months for valuable RSN programming 

means that a new cntrant, and its potential customers, will have missed an entire baseball, 

football, basketball, or hockey scason. h4ini-scrics and other “must see” shows on must-have 

cable netwoi-ks can likewise come and go as a complainant waits to have its claim resolved. 

These delays can not only cripplc the ability of a new entrant to attract new subscribers; they also 

can also seriously tarnish public perception of a new entrant’s video offering during the critical 

period in w,hich consumers are forming init ial  impressions of that offering. The damage to 

’)* S w  Memoranduni Opinion and Order, Ewrcs /  Midii.rs/ Lic.ensee, LLC v. Kunsus City 
C ~ h l e  Pur /~ i~~r .s  u77dMc11-o Spor/.s, CSR-6094-P, DA 03-4077 (2003). Ultimately, the Everesf 
complaint was dismissed on the basis that the network i n  question was not vertically integrated 
and was terrestrially delivered (despite the complainant’s arguments to the contrary). 

SLV, eg., Memor-anduiii Opinion and Order, Kno/ogy Holdings v. Time IVurner et ul, 16 
FCC Rcd 7093 (2001) (March 2001 settlement of November 1999 complaint); Order, City (?f 
A.shlund, Oregon v. 14% Tc.lrl,si.sion, Churler C/Jf7ifliuf7icvr/io~Zs, e/ ul., 16 FCC Rcd 1 1944 (2001) 
(June 2001 scrtlement of Scptcmher 2000 complaint); 01-dcr, DirecTV Inc. v. IiiDernundL.L.C., 
21 FCC Rcd 3878 (2006) (April 2006 scttleinent of June 2005 complaint); Order, Echostar 
Su/e//i/e L.L.C. v. lnDcniundL.L.C., 21 FCC Rcd IO085 (2006) (September 2006 settlement of 
July 2005 complaint); 01-der, IVeriz-on TelqIhOf7e Cos., e/ ul., v. Cublevision S~~sstenzs Corp. & 
Xuinhoi4. A4ediu lloldir7gs, 117c., 2 I FCC Rcd 13387 (November 2006 resolution of March 2006 
complaint). 

93 

See Dow Joncs Business News, supra note 7 and accompanying text. 94 
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competition can tliirs last \vel1 heyond the period i n  \vliicli the programming at issue is 

unavailable. 

A 30-day binding deadline for ~rcsolution of tlicse complaints would thus better reflect the 

Act’s admonition that the Conimission “pi-ovide for a n  expedited review” of program access 

complaints; prticulat-ly today i n  light of the anticonipctitive incentives for delaying impending 

tclco entry. Such a deadlinc also \vould be consistent \vitli the 30-day deadline established by 

Congress for scction 271 ~oniplaiiits.’~ Indeed, section 271 complaints typically would be far 

more complex than the average progi-ani access coniplaint. While a program access coniplaint 

miglit allege nothing more than the existence of a proliihited exclusive contract or specific 

discriminatory terms on a limited number of issues, section 271 complaints can involve a host of 

service quality, price, and other conditions, relatiny to a broad array of facilities and services. 

Thci-e is no reason that progmm access complaints ~ especially those concerning exclusive 

contracts - cannot be resolved \vithin the samc 9O-dny time frame accorded section 271 

complaints. 

And the parallels ai-c clear: Coiigress saw the nced for a short turnaround for section 271 

coniplaints because it perceived a risk that the BOCs’ rnti-y into long distance could adversely 

affect conipctition fi-om new entrants if the market \vere not fully open. The Commission needed 

to be able to act swiftly if market foreclosure appeared likely. By the same token, if a new 

entrant were foreclosed from obtaining must-have programming when i t  is ready to roll out, its 

entry could be deterred altogether, or it might enter without the attractive programming, and fail 

47 U.S.C. 3 271(d)(6)(B); see Report and Order, Iniplen~eiitution ofthe 
Tc.lcco~i~niuriicrrtio~i.s .4ct oj‘l996, Amwdnient of Rules Governing Procedures to be Followed 
I f % m  Forniul Coiiiyluint.~ ure Filed Aguiiisf c~Jl i l l lZOl i  Curriers, 12 FCC Rcd 22497, 22504 7 12 
( I  997). As a BOC itself, ATBLT must defend against such complaints. 
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to attract subscribcis, adycrtiscrs, and ultimately, investment. Based on these concerns and the 

Act's f'X]llll-tSS ~ d ~ ? l o f l i ~ i ~ l J  fo act quicklj,, the C'onmission should adopt a binding 90-day deadline 

for resolving program access complaints. 

13. The Commission Should Apply to Program Access Dispules Its Established 
Procedures lor Adjudicating Fornial Complaints. 

Unlike coniplaiiits about \,iolations of many othei- pro~isions of the Communications Act, 

complaints alleging \,iolations of Section 628 historically have not been the province of the 

Enfool-cement Bui-cau. Instead, they I i a w  heen the 121-ovince of tlic Media Bureau, which lacks the 

Enforcement B L I ~ C ~ U ' S  resoui-ces in xljudicating enforcement matters. This no doubt contributes 

to tlie length of program acccss coniplaint adjudications, and makes the process more 

cumbci-some for all involvcd. The Commission could remedy this by delegating tlie authority 

over these coniplaints (and enfoi-ccmcnt of the program access rules more generally) to the 

Enforcement Bureau. 

Rclatedly, the Coniniission should apply the foi-mal complaint regime to Section 628 

coniplaints. That regime includes established and practical rules governing pleading, discovery, 

and motions applicable to common carrier complaints."' Applying this regime to Section 628 

complaints would create clearer expectations on the pail of complainants and defendants, and 

eliminate the unproductive disputes and ambiguity that now lard down program access complaint 

proceedings and delay their resolution. Like tlie 90-day deadline, application of tlie formal 

complaint procedures would hclp the Commission bettcr discharge its statutory obligation to 

expedite resolution of program access complaints. 

96 47 C.F.R. $ 8  1.720 et seq. 
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Application of thosc rules will also help ensure that  comp1:iinants have access to tlie self- 

propounded discovc1-y that is often critical to their enforcing their rights under Section 628, 

M’hile nothing prccludcs disco\.ei-y under the existing rcgi~ne for Section 628 complaints, as a 

pi-actical niaticr, i t  l i i i s  bcen largely una\~ai lab le i n  such procecdings, renderiq complainants 

largely l ie lp lcss to provc their allegations in  many cases. The Coniniission’s formal complaint 

procedures, convci-sely, requii-e defcndants to identifj a11 documcnts in their possession that are 

relc\.ant to any  facts allcgcd i n  tlie ans\ver and to autoniatically produce all documents on wdiich 

their cicfcnsc will rely.'" The Commission should make clear that  these rules will be strictly 

applied. I n  addition, to reiiicdp the clear limitations 11131 have plagued enforcement of the 

progi-ani access irules to date, it should further clarify that - where relevant based on the 

allegations ofthe con~plaint - the defendant will he required to produce, either with its answer or 

upon service of appropi-iatc disco\,ery under  t l ie formal complaint rules, copies of other contracts 

cntered into for the pi-ogi-aniniing at issue. Section 628 expi-essly provides the Commission with 

explicit statutory authority to “obtain copies of all contracts and documents” reflecting 

ai-I-angeiiients alleged to violate the program access rules.98 

AT&T recognizes that contracts between veriicolly-integrated programmers and third 

parties include highly sensitive and proprietary inforniation that deserves protection. Thus, these 

materials should be automatically protected. The Coniniission’s formal complaint rules already 

codify confidentiality procedures that should apply to program access complaints as But 

to fullher ensure that defendants are amply protected, the Commission should apply its 

97 

98 47 U.S.C. 5 548(f)(2). 

See id. § 1.724(f)(2), (g). 

” See 47 C.F.R. 5 1.731. 
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